THE 
NEW JERSEY LAW JOURNAL. 


VOL. XIV. JANUARY, 1891. 








EDITORIAL NOTES. 


THE SunDAY CALL, of Newark, in a recent article on ‘‘ Taxing 
Business Corporations,’’ called attention to the fact that under our 
tax,laws, a business carried on by a partnership was subject to a 
very different tax from that imposed on the same business carried 
on by a joint stock company called a corporation. The tax is not 


imposed in either case professedly upon the business, but in the 
one case the good will of the business is taxed under the name of 
stock or of franchise, and in the other case only the tangible prop- 
erty or assets for the time being are subject to assessment. The 
Sunday Call says: 

‘‘A grocery partnership, for instance, would pay upon the true 
value of the goods in stock, less the amount of indebtedness. The 
same firm might, in view of the large trade transacted, and the 
profits realized by quick sales, form a company with stock for 
twenty times the value of the goods on its shelves, and earn fair 
dividends and accumulate a surplus besides. Under our law the 
tax would be on par value and surplus. Injone case the tax might 
be on less than $5,000, and in the other on $100,000, and yet the 
actual property, visible and tangible, would be the same in each 
case. The good will of the partnership would not be taxed, while 
that of the company (called franchise) would be taxed. John 
Jones & Co., by reorganizing as John Jones corporation, would be 
liable to taxation on an entirely different basis.’’ 

It is no doubt true that in the case of the corporation the good 
will or rather the earning capacity of the business is taxed by 
making the assessment on the basis of the capital stock, instead of 
on the basis of actual property existing at the time of the assess- 
ment. It is not the franchise that is taxed in this case; there is 
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another tax imposed by the state on what is called the franchise 
and it is doubtful whether even that is in truth a franchise 
tax. The local tax does not profess to be a franchise tax, but a 
tax upon property, and it ought not to differ from the tax on simi- 
lar property in the hands of an individual or partnership. The 
theory of the tax on the capital stock is that this represents the 
property, but it is notorious that it does not. It represents not 
only the actual property, but also and very properly the earning 
power of the business, and this is not taxed in the case of a 
business carried on in any other way. It would seem that 
the injustice of this discrimination has been felt in the case of 
manufacturing corporations which were the most numerous busi- 
ness corporations, and several acts have beea passed providing 
that the rea] and personal estate of every manufacturing company 
should be taxed the same as the real and personal estate of an indi- 
vidual. The last of these was the act of May 11, 1886, Supp. Rev., 
p. 859, and this is the law to-day, but it does not apply to corpora- 
tions carrying on a commercial business, such as that mentioned in 
the Sunday Call. It is obviously unjust, if not unconstitutional 
to tax the property embarked in one business upon one plan and 
that used in another in a different way. It is only when the fran- 
chise of a corporation consists in some special privilege, or public 
right, that it is a proper subject of taxation, and it may well be 
doubted whether the so-called franchise tax imposed annually 
by the state on nearly all business corporations except manufac- 
turing companies and mining companies carrying on business 
in this state is in truth a franchise tax. The only franchise 
the companies have is that of existing as corporations and they are 
taxed for this when they are organized. A thoughtful and sug- 
gestive discussion of this question will be found in an article by 
Prof. C. R. A. Seligman on ‘‘ The Taxation of Corporations,’’ in the 
Political Science Quarterly for September, 1890. For an account 
of the statutes of New Jersey, relating to taxes on corporation, see 
11 N. J. Law Journal 87. 


THE COMMISSIONERS appointed to adjust the arrears of taxes and 
assessments in Newark, under the act of March 30, 1886, have 
made their final repert, showing the great benefits that have 
accrued to the city from the operation of theact. Arrears of taxes 
to a very large amount have been collected, and what is even more 
important, a large quantity of land which was buried under an 
immovable and increasing burden of debt has been released, and 
restored to usefulness. The commissioners, with the valuable aid 
of the city counsel and of the court, have been able to remedy injus- 
tice, to reduce excessive impositions, to relieve from double assess- 
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ments made by different sets of commissioners upon the same land, 
to correct excessive valuations in the light of experience, and to 
relieve in some cases from accumulations of interest, and at the 
same time they have guarded carefully and even jealously the inter- 
ests of the city. If they have erred it has been in failing some 
times to recognize generously enough the exaggerated valuations 
of former assessors, and to appreciate the fact that the purpose of 
the act was to relieve the land from undue burdens, as well as to 
collect the money justly due. Takenasa whole, however, the work 
and its results are eminently satisfactory both to the city officials 
and to the land owners, and as far as we know the same is true in 
every city where the act has been put in operation. Indeed it has 
restored some cities to solvency, and their people to prosperity. 





IN HEARING NOw the congratulations in Newark over the suc- 
cessful operation of the act, we cannot help remembering the oppo- 
sition with which the proposal of such a measure was met when it 
was introduced into the legislature in 1885, one year before it was 
passed under the name of the Martin act. The act is the same in 
plan and purpose as the bill which was drawn under the direction 
of Senator Evarts in New York, and applied with great success in 
Brooklyn previous to 1885. That bill was introduced in our legis- 
lature in that year as the basis for similar legislation, but was 
promptly suppressed through the influence of the officials of New- 
ark, and the fear of popular clamor against relieving large land- 
owners who did not pay their taxes, at the expense of the honest, 
poor man who paid his tax on his little home. One year afterward 
to relieve the pressing financial necessities of the city of Elizabeth, 
the preparation of a similar bill was undertaken, and with the 
Evart’s bill as a basis, the ‘‘ Martin”’ act was drawn by Mr. Bergen 
and Mr. Lindabury, with the advice and assistance of Mr. Coult, 
the city counsel of Newark, and some new and important provis- 
ions were added, by which the interests of the cities were protected, 
and by that time the necessity for such a measure was appreciated 


and the act was passed with the good results of which we have 
spoken. 





SPAHN v. PITMAN. 
(Essex Circuit Court.) 
Contract for Building— Conditions Prece- 
dent— Measure of Damages— Relation of Mason 
and Carpenter.—If one man agrees to do the 
mason work and another the carpenter work 
in the erection of a building, and the mason 


contract the price of the work done by him. 
His recovery is not limited to the sum pay- 
able under the contract at that stage of the 
building, but he may recover a proportionate 
part of the contract price. His compensa- 


do all he can do until after the carpenter tion is to be measured in terms of the con- 
has done a part of his work, and the carpen-_ tract. He is not entitled to have it left to 
ter fails todo his work, the masonis,entitled the jury to say what his work and materials 
to recover of the owner in an action on the are reasonably worth. 
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This was an action for work, labor and materiais done and fur- 
nished by the plaintiff in the building of a foundation of a house 
for the defendant on her land, claiming a mechanic’s lien. The 
declaration contained the common counts and alleged that the work 
was done upon a building which, if finished according to contract, 
would have been a three story house of such and such dimensions 
on which, with the lot or curtilage described in the declaration, the 
lien was claimed. The defendant demanded oyer of the contract 
referred to and demurred to the declaration. 

Mr. F. E. Bradner, in support of the demurrer, insisted that it 
appeared from the declaration that there was a contract for the 
finishing of the house and that the plaintiff did not aver that the 
conditions precedent of the contract were perfgrmed on his part, or 
that the building was finished, but on the contrary the demand 
was for the cost of the foundation alone. 

Mr. James A. Dempsey and Mr. Edward Q. Keasbey contra. 

DepusE, J.: Held that oyer could not be demanded of a contract 
not under seal, and that a mere reference to a written contract in 
an action for the guantum meruit did not entitle the defendant to 
oyer. He said the defendant must traverse the assumpsit and if 
there were a contract, the conditions of which were neither waived 
nor performed, he could avail himself of this defense upon the 
trial. The demurrer was overruled with costs. 

The case was tried at the September term, 1890. 

It appeared from the plaintiff's evidence that there was a written 
contract between the parties by which the plaintiff agreed to erect 
and finish a dwelling house for the defendant according to the 
plans and specifications for the mason work, under the direction of 
an architect, and that there was another contract with a carpenter 
referring to the plans and specifications for the carpenter work. 
The building was to be a three story frame house with a founda- 
tion of brick and stone. The plaintiff was a mason and the speci- 
fications referred to in his contract related to the foundations and 
the chimneys and to the plastering of the walls and ceilings. He 
was to receive $300 when the foundation was laid, $300 when 
chimneys are up and scratch coat is on, and $300 when the building 
is completely finished and accepted by the owner and architect. 

He proved that he had finished the foundation, and obtained the 
architect’s certificate that he was entitled to $300, and had presented 
it to the defendant, and that she had refused to pay, saying she 
had nomoney. ‘There was no more mason work to be done until the 
carpenter had set up the frame. No carpenter’s work was, in fact, 
done, and the mason did not build the chimneys nor do any plaster- 
ing. He produced evidence to show that the work done and 
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materials furnished by him upon the foundation were worth more 
than five hundred dollars. 

Mr. Bradner moved for a non-suit. 

Mr. Keasbey contra. 

Reference was made in the course of the argument to Hoppaugh 
v. McGrath which had been tried at the Essex Circuit and was then 
‘pending in the Supreme Court on rule to show cause. The opinion 
of the Supreme Court was filed November Term, 1890, and is pub- 
lished in this number, p. 17, infra. 

Depur, J.: This case is not within the McGrath case. In the 
McGrath case the party suing had contracted to complete and finish 
a building. The evidence showed that he did complete the build- 
ing, and that because of the insufficiency of the foundation it fell 
down. ‘The court held in that case that he was under an obligation 
to perform the contract, notwithstanding the fact that the injury 
that resulted to the building was an injury that was due toa latent 
defect in the cellar which was incapable of being discovered by the 
exercise of care. But the court expressly put the case on the 
ground of contractual obligation, the positive undertaking of the 
plaintiff that he would complete the entire building. That case is 
totally unlike the case now before the court, and I dispose of it 
promptly for the reason that this same question has frequently 
arisen in cases of this kind where the work has been let to different 
contractors, the carpenter work to one, the mason work to another, 
and one is suing, and the defense is set up that the work has not 
been finished within the contract, and the excuse for not finishing 
it has been that the party was unable to go on with his work for 
the reason that other work, to be done by another contractor, which 
was necessary to enable him to do his work had not, in fact, been 
completed. That question has been before this court quite a num- 
ber of times and it is precisely the same question that is presented 
by this case. 

Now in this case the plaintiff agreed to do a specified portion of 
the work, the mason work. The undertaking on the part of the 
plaintiff—the undertaking on the part of every man who takes a 
contract from another for the doing of the work—is that that shall 
be done by him which is necessary to enable the contracting party 
to do the work he contracts to do. Suppose in this case that the 
inability to complete this work had arisen from the fact that the 
defendant in this ease had not title to the property and the work 
had been stopped for that reason. The law would not have cast 
upon this plaintiff the obligation to buy in, even though he 
could have bought in, the outstanding title, nor to provide those 
things that are necessary to enable the contracting party to com- 
plete the work he undertakes to do. 
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Now that is precisely this case. The plaintiff contracted to doa 
certain portion of this work. He had nothing whatever to do 
with the rest of it. The defendant might have had that work done 
herself ; she might have contracted to have it done by a third 
party ; but it was a condition precedent to her right to require the 
plaintiff to complete the work he had contracted to do, that she 
should have obtained, either by her own efforts or by contracts 
with third parties, that which would have enabled the plaintiff to 
complete his work. 

The evidence shows that everything was done that could have 
been done until the carpenter work was completed. Now it would 
be very oppressive to say that the plaintiff was under an obliga- 
tion to go on with the carpenter work. If he had he couldn’t 
have recovered a cent for it because there would hf&ve been no con- 
tract on the part of the defendant to pay him for it. Nor is he 
under any obligation to bear the consequences of the failure of the 
carpenter to perform his contract, because he had no contract with 
the carpenter, and if the carpenter wrongfully refused to complete 
the work he undertook to do and damage resulted from that, the 
only person who could sue would be the defendant in this case, be- 
cause she was the only person who had a contract With the carpen- 
ter. The plaintiff could not sue the carpenter for not going on 
with the work on this building, and he would be, in any other 
aspect of this case than that which I have presented, utterly 
remediless. He had performed his contract as far as_ possible 
for him to do; he would be constrained to lose the value of 
his work without any fault on his part, and without any right 
either to go on and erect the building or to do the carpenter work 
for the defendant, and without any right to resort to the carpenter 
for damages. ‘The carpenter would say to him, ‘‘ Why, sir, 
I have no contract with you; I will take care of myself when 
the party with whom I have a contract claims his remedy.’”’ 

If that be the only defense in this case I think there is no de- 
fense. I think the law on that subject is entirely settled. The 
motion to non-suit must be denied. 

The trial proceeded and the defendant offered evidence to show 
that the foundation was badly built. was not worth what the plain- 
tiff claimed. The defendant in the course of his evidence re- 
marked that the contract price was very low, that the work if com- 
pleted would have been worth much more. 

Mr. Keasbey for the plaintiff insisted that if the jury found the 
work and materials to be in accordance with the specifications, the 
plaintiff was entitled to recover what such work and materials 
were reasonably worth, and including moneys which he had 
actually paid to sub-contractors and laborers. 
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Depukr, J., in charging the jury said the plaintiff’s damages 
must be measured by the contract and that he could only recover 





THE BIGELOW CO. v. HEINTZE. 7 


a proportionate part of the contract price. The jury must deter- 
mine what proportion the work actually done bore to the whole 
work to be done by the plaintiff, and if they found for the plain- 
tiff must award him such proportion of the contract price. 

The jury found a verdict of $419.62 for the plaintiff. 


THE BIGELOW COMPANY OF NEW HAVEN, CONN., WHO SUE, ETC. v. FERDINAND 
HEINTZE. 


(New Jersey Supreme Court, November Term, 1890.) 


Trover—Conversion— Demand and Refusal 
— Mitigation of Damages.—1. In trover con- 
version is the gist of the action, and the 
cause of action is complete on proof of the 
conversion. Ordinarily an unqualified re- 
fusal atter demand is conclusive evidence of 
a conversion. 

2. The return of the property after con- 
version is no bar to the action, but is admis- 
sible in mitigation of damages. In such a 
case the plaintiff will not recover the value 
of the goods, but the damages he has sus- 
tained by the wrongful act, which was the 
conversion. 

3. Where the taking was willful, or the 
property after the conversion has suffered 
injury or deteriorated in value, the defend- 
ant cannot compel the plaintiff to accept 
the property in mitigation of damages. But 
if the property came lawfully into the 
defendant’s possession, or the conversion was 
technical only, and the property remains in 
same condition as before the conversion, the 
defendant may compel the plaintiff to accept 
it in mitigation of damages. 

4. The plaintifis delivered to one G.,a 
“Hogel dryer,’ under a conditional sale. 
The machine weighed seven tons and was 
secured in G’s factory in a substantial man- 
ner. The defendant as sheriff, made a levy 
on the factory and lands in which it stood 
under an execution against G , on a judg- 
ment recovered by one B. Besides the levy 
on the lands the defendant included the 
machine in his inventory and levy on per- 
sonal property. On the twenty-fourth of 
June the plaintiffs served on the defendant 
a demand in writing for the delivery of the 
machine. The defendant immediately erased 
the machine from his inventory and levy on 
personal property, intending to hold the 
machine, if at all, as part of the realty. He 





did not notify the plaintiffs of the fact that 
he gave up his levy on the machine as per- 
sonal property, and in reply to a letter from 
plaintiffs’ attorney, desiring to know if the 
defendant intended to deliver up the prop- 
erty, the defendant, June 30th, wrote: “ By 
direction of counsel, we will hold the dryer.” 
The plaintiffs commenced an action of trover 
July 2d. On July 9th the defendant wrote 
to the plaintiffs’ attorney, saying: “So far 
as I am concerned, while I cannot give you 
possession, I hereby notify you that I have 
no claim on said dryer, except so far as my 
levy on the real estate and premises in 
which the same is situated may be construed 
as giving a lien. I however recog- 
nize the fact that you may have been mis- 
led by my former letter into the belief that 
I claimed my levy covered the dryer as 
personal property, and therefore I hand you 
fifteen dollars to cover costs of suit up to 
this time.” Held, 

1. That the unqualified refusal in the 
letter of June 30th, was sufficient evidence 
of a conversion to sustain an action of trover. 

2. That the refusal of the defendant to 
disclaim a lien on the machine in virtue of 
his levy on the lands was no evidence of a 
conversion. 

3. That the defendant’s renunciation of 
any claim upon the machine under his levy 
on it as personal property effected a com- 
plete restoration of the property to the 
plaintiffs, if the machine was personal prop- 
erty. 

4. It appearing that the defendant never 
took possession of the property, and it not 
appearing that the machine had deterio- 
rated in value, in the interval between the 
two letters of June 30th and July 9th, the 
plaintifis were entitled only to nominal 
damages. 
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On rule to show cause. 

This was an action of trover to recover damages for the conver- 
sion of a ‘‘Hogel Drying Machine,’’ with counter-shafts and 
pulleys. 

Garrett Brothers, the owners of a factory in Hudson county and 
engaged in manufacturing fertilizers, ordered of the Bigelow Com- 
pany the drying machine in question by a written order, dated 
December 16, 1886, requesting the company to manufacture and 
ship to the undersigned, at Jersey City, one Hogel dryer complete, 
with countershaft and pulleys; in consideration of which they 
agreed to pay $1.745, less freight and warehouse charges, payment 
to be made by two notes in three months and four months; the 
articles to retain the property of the Bigelow Co., and subject to 
their order until both notes are fully paid, with liberty to the Bige- 
low Co., to retake possession of the articles which are to be re- 
turned in good condition, and in that event the payment made to 
be applied by the Bigelow Co., in satisfaction for the use of the 
article up to the time of such failure to pay, the Bigelow Co. to be 
at liberty, after resuming possession, to sell the articles at public 
auction on ten days’ notice, and to apply the proceeds to the pay- 
ment of such'notes as may remain unpaid. 

The machine was delivered and set up in the factory. Notes 
were given for the purchase money, and at maturity protested for 
non-payment. 

On the 9th of June, 1887, an execution was put in the hands of 
the defendant, as sheriff of the county of Hudson, at the suit of 
Robert O. Babbit againstt Garrett Brothers, on which he levied on 
the lands on which the factory was situated, and also upon per- 
sonal property of the defendants. In the inventory of personal 
property was mentioned the dryer in question. 

On the 24th of June, 1887, the Bigelow Co., for the benefit of one 
Malcomson, to whom the contract of December 16, 1886, had been 
assigned, served on the plaintiffs a demand in writing for the 
delivery of the property. After the demand was served and be- 
fore suit was brought the dryer was erased from the inventory of 
personal property ; but on June 30th, in response to a letter of the 
plaintiff's attorney, inquiring for information whether the defend- 
ant would or would not deliver up the property, the defendant 
replied by letter, ‘‘ By direction of counsel we will hold the dryer.’’ 

Suit was commenced July 2d by summons returnable July 12th. 
On July 9th the defendant wrote to plaintiffs’ attorneys and ex- 
plained that it was claimed that the dryer belonged to the real 
estate, that his levy on it covered that and some of the other fixed 
machinery as parts of the freehold only ; that he had written that 
he could not deliver the dryer because it was a physical impos- 
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sibility to do so, as the dryer weighed some eleven tons and is so 
fixed in the building that the building would probably have to be 
torn down to get it out. He suggested that an action of replevin 
would have raised all the questions and ‘‘ would have brought to 
the front’’ all the persons interested in the real estate whether as 
owners or mortgagees, and he said: ‘‘ While I cannot actually give 
you possession for the reason aforesaid, yet I hereby notify yon 
that I have no claim on the said dryer except so far as my levy on 
the real estate and premises in which the same is situated may be 
construed as giving alien. If the ‘dryer’ is part of the real estate. 
my levy covers it; if it is not, the levy does not cover it; so lam 
unable to see how you can settle the question you desire to raise 
in this suit. I, however, recognize the fact that you may have 
been misled by my former letter into the belief that I claimed my 
levy covered the dryer as personal property, and I therefore hand 
you $15 to cover your costs of suit up to this time.” 

The trial judge directed the jury to find a verdict for the plain- 
tiffs for the market value of the dryer, and granted a rule to show 
cause why the verdict should not be set aside. 

Argued before the Chief Justice and Justices Depue and Seud- 
der. 

The opinion of the court was delivered by 

Derpur, J.: The transaction between Garrett Brothers and the 
Bigelow Company under the contract of December 16, 1886, was 
not simply an agreement for the possession of the property under 
an executory contract to purchase on payment of the stipulated 
price. The notes given by Garrett Brother8’ for the purchase 
money were unconditional promises to pay. The clause in the con- 
tract providing for the redelivery of possession and the sale of the 
property by the Bigelow Company as the means of realizing the 
unpaid purchase money, rendering the surplus, if any, to Garrett 
Brothers after payment of the notes and the cost and expenses of 
the sale, and retaining the liability of Garrett Brothers for the 
deficiency, indicates that the intention was to transfer to Garrett 
Brothers, if not property, at least some proprietary interest in the 
machine. Under this arrangement the machine was set up in the 
factory. The proof is that the machine weighs seven tons, and is 
secured in the factory in a substantial manner. There is also evi- 
dence that part of the building in which it was placed was erected 
around the dryer after it was put in, and that it would be necessary 
to take out the side of the building to remove the machine. 

Whether under the circumstances the machine became part of 
the realty we do not propose to decide at this time, the proper 
parties (the owner of the fee and mortgagees) are uot here to make 
a decision on that subject a finality. It is sufficient for present 
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purposes to say that it is a debatable question whether the prop- 
erty was not so annexed to the realty as to be embraced in the 
sheriff's levy on the lands. 

We propose to consider only the propriety of the judge’s direc- 
tion of a verdict for the plaintiffs, assuming that the dryer was a fix- 
ture that might be removable and the measure of damages adopted. 

In trover conversion is the gist of the action; the plaintiff must 
prove property in himself and a wrongful conversion, 1 Chitty PI. 
146 ; 9 Bac. Abr. 629, title ‘‘Trover.’’ The defendant had no actual 
possession of the machine ; while it remained on his inventory as 
personal property it was left undisturbed on the premises as it had 
been set up. ‘To furnish the evidence necessary to show a conver- 
sion the plaintiff relied on demand and refusal. Demand and 
refusal do not of themselves amount to a conversion; they are 
only the evidence on which a jury may find a conversion. If on 
special verdict the jury finds only demand and refusal, without ex- 
pressly finding the conversion, the court can give no judgment 
npon it, 10 Co. Rep. 56-57; 2 Saund. 47b. The demand must be 
made at a time and place and under such circumstances as that the 
defendant is able to comply with it if he is disposed, and the re- 
fusal must be wrongful. If the refusal be qualified, or there be a 
condition annexed to it, the question then will be whether it be a 
reasonable one, 2 Saund. 47k and notes; 1 Chitty Pl. 160; Pollock 
on Torts 291. See also Bigelow Leading Cases on Torts pp. 344 to 
453, where the subject of conversion is fully discussed. 

At the time of the service of the demand the defendant hada 
lien on the machine of a twofold char.cter, or rather in the alter- 
native either under his levy upon it as personal property or in 
virtue of his levy on the real estate. The deputy sheriff testifies 
that after the service of the demand he called on Babbitt to know 
what should be done in the matter, and that Babbitt directed him 
to strike the machine out as personal property, that ‘‘we could 
only hold it as part of the freehold ;’’ and that he struck it out of 
the inventory of the personal property the next day after service 
of the demand. On the 27th of June, and again on the 29th, the 
plaintiffs’ attorney wrote to the sheriff requesting to be informed 
whether he would comply with the demand. In the last of these 
letters the attorney writes requesting information by return of mail 
whether the defendant would ‘‘ deliver up the property or refuse to 
do so,”’ adding, ‘‘if you do not surrender the property we desire 
to take legal steps for its recovery.’’ In response to the letter of 
June 29th, the letter of the defendant of June 30th was sent, in 
which he says, ‘‘ by direction of counsel we will hold the dryer.’’ 
The defendant’s letter of June 30th was written by his clerk. It 
does not indicate whether the proposition was to retain hold of the 
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machine as personal property or as part of the realty as an inci- 
dent of the levy on the lands. The deputy sheriff, who had the 
entire management of the business, testifies that this letter was in- 
complete and was explained by the letter of July 9th, and it is 
plain that if his testimony with respect to his instructions from 
Babbitt and the erasure of the machine from the inventory of the 
personalty be correct, it was not intended to hold the machine as 
personal property. But this intention being undisclosed to the 
plaintiffs, and the refusal being unqualified, it was evidence that 
would have warranted a jury in finding a conversion notwithstand- 
ing the defendant had erased the machine from his inventory and 
discharged his lien upon it as personal property, Burroughs v. 
Bayne, 5 H. & N. 296. Ordinarily an unqualified refusal after 
demand is regarded as conclusive evidence of a conversion, and I 
would be disinclined to disturb the verdict because the judge so 
regarded the letter of June 30th. 

The defendant’s letter of July 9th was written after suit brought. 
In it the defendant says that he cannot deliver the machine to the 
plaintiffs because it is a physical impossibility, and the mortgagees 
and purchasers of the land claim the machine as part of the realty; 
but he adds that ‘‘so far as I am concerned, while I cannot give 
you possession for the reason aforesaid, yet [ hereby notify you 
that I have no claim on said dryer except so far as my levy on the 
real estate and premises in which the same is situated may be con- 
strued as giving a lien. * * * I, however, recognize the fact 
that you may have been misled by my former letter into the belief 
that I claimed my levy covered the dryer as personal property, and 
therefore hand you fifteen dollars to cover your costs of suit up to 
this time.’’ The plaintiffs made no objection to the sum tendered 
as insufficient to pay costs but proceeded in the suit. 

The sheriff’s disavowal of any claim under his levy on the 
machine as personal property was all that the officer coald reason- 
ably be required todo. By his levy on the realty he acquired no 
title to the lands. In virtue of his process he had only a naked 
power to sell according to the mandate of the writ in order to exe- 
cute the lien of the judgment created by the statute, Hackensack 
Water Co. v. De Kay, 9 Stew. 548. As an officer executing the 
process of the court he had no power to surrender any right in the 
premises acquired under his official acts, Townshend v. Simon, 9 
Vr. 239-246; Shann v. Jones, 4 C. E. Gr. 251. In the letter of 
July 9th the sheriff simply notified the plaintiffs of his levy 
on the lands, stating correctly the legal incidents of the levy, 
leaving the plaintiffs to repossess or to recover the property, if it 
be personal property, as they might be advised. In these facts 
there would be no evidence of a conversion whereon to found an 
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action of trover. It would be absurd to hold that a levy on lands 
was a conversion of fixtures upon it, and quite as rational to sub- 
ject a sheriff having a levy on lands to an action at the suit of a 
prior mortgagee for refusing to disavow a purpose to impair or 
affect the interest of the mortgagee as to subject him to an action 
of trover for refusing to make a like disclaimer with respect to 
fixtures. If the letter of July 9th had been sent in response to the 
plaintiffs’ demand of possession, instead of the letter of June 
30th, or if, notwithstanding,that letter, it had been transmitted to 
the plaintiff before suit, there would have been no evidence of 
conversion, Hayward v. Seaward, 1 Moore & Scott 459. 

In trover the cause of action is complete upon proof of the con- 
version. The return of the property is no bar to tke action, but is 
admissible in mitigation of damages, Sedg. on Dam. 689. The 
reason on which this doctrine rests is, as was said by Chief Justice 
Green, that ‘‘ it will show that the plaintiff has sustained less in- 
jury and is consequently entitled to less damages by way of com- 
pensation than he otherwise would have been,’’ Hopple v. Higbee, 
3 Zab. 342-346. The occasions on which the rule has been invoked 
have usually been when the property has been tortiously taken 
from the plaintiffs’ possession, and it is said that the return of the 
property must have been accepted in order to allow the defendant 
to avail himself of its restoration in mitigation of damages, and 
such is undoubtedly the rule where. the property in the meantime 
has deteriorated, 3 Sutherland on Damages 530. But there may 
be circumstances in which the renunciation by a defendant of his 
claim will as completely effect a restoration of the property as if 
the plaintiff accepted it. Thus in Delane v. Curtis, 7 Allen 470, 
the controversy was over engines, boilers and shafting, in a work- 
shop which had been mortgaged by the owner to both the parties. 
The defendant took possession of the shop and machinery, and 
when the plaintiff came there to take possession under his mort- 
gage forbade its removal. In an action for the conversion the court 
held that inasmuch as it did not appear that the defendant had 
ever appropriated the machinery to his own use, or removed the 
same, or had the actual possession of the shop, and that the alleged 
conversion consisted in the refusal to allow the plaintiff to remove 
the same on demand, a subsequent notice to the plaintiff that he 
relinquished all claim to the machinery should have been consid- 
ered in mitigation of damages. Mr. Sutherland, after discussing 
the cases, states the law as follows: ‘‘If there was a wilful taking 
of the property, or a wilful refusal to surrender it on demand, or 
the property has suffered any injury or deterioration in value, the 
defendant connot compel the plaintiff to accept the property in 
mitigation of damages. But if the property came lawfully into 
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the defendant’s possession, and his refusal to surrender was quali- 
fied, or the conversion technical only, or without intentional wrong 
on the part of the defendant, and the property remains strictly in 
the same condition as before the conversion, the defendant may 
compel the plaintiff to accept it in mitigation,’’ 3 Sutherland on 
Dam. 530. 

In the English courts it is also settled that where the property 
has in fact been restored to the plaintiff, whether before or after 
suit, that fact will go in mitigation of damages; and under certain 
circumstances he will be compelled to accept the return of the 
property. Usually this is accomplished by application to the court 
to stay proceedings on giving up the property and paying costs. 
In Fisher v. Prince, 3 Burr. 1363, Lord Mansfield and Mr. Justice 
Wilmot both concurred in the following distinction: ‘‘That where 
trover is brought for a specific chattel of an ascertained quantity 
and quality, and unattended with any circumstances that can 
enhance the damages above the real value, but that its real and 
ascertained value must be the sole measure of the damages, there 
the specific thing demanded may be brought into court; but where 
there is an uncertainty either as to the quantity or quality of the 
thing demanded, or that there is any tort accompanying it that may 
enhance the damages above the real value of the thing, and there 
is no rule whereby to estimate the additional value, there it shall 
not be brought in.’’ In that case the application was for a stay of 
proceedings on bringing the goods into court and paying costs. 
The rule was refused, it appearing that the goods had been altered 
and their value changed. But Lord Mansfield said that ‘‘ Such 
motions ought neither to be refused nor granted of course ; they 
must depend on their own circumstances. No injury is done to 
the plaintiff if the court should think that he ought not to proceed 
for damages beyond the particular thing; he may proceed for more 
at the peril of costs; and so he ought.’’ In Pickering v. Truste, 
7T. R. 53, the rule was granted against the opposition of the plain- 
tiff, in favor of defendants, who as officers of the revenue had 
seized ‘‘ fourteen hides,’’ and afterwards found out that the leather 
had been improperly seized and they could not justify. In Hiort 
v. L. & N. W. Ry. Co., 4 Exch. Div. 188-195, Bramhall, L. J., 
said: ‘‘A conversion cannot be be purged, and if a defendant is 
guilty of conversion he must pay some damages. A return of the 
goods undoubtedly might be shown to reduce the damages in the 
case of a conversion, not only where the owner voluntarily received 
back the goods, but where he took them back against his will. In 
an action of trover and conversion the practice was for a defendant 
to apply to the court for a stay of proceedings on the delivery up 
of the goods, and on payment of nominal damages and costs; but 
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if the plaintiff refused to accept delivery, and insisted on proceed- 
ing with his action for substantial damages, he did so at his peril, 
and if he failed to get substantial damages he was made to pay the 
costs of the action. It is clear, therefore, that on the return of the 
goods the plaintiff would recover, not their value, but the damages 
he had sustained by the wrongful act, which was called the conver- 
sion.”’ 

In the case in hand, the machinery was left undisturbed as it 
was set up, by the license or acquiescence of the plaintiffs. When 
the defendant was notified that the plaintiffs claimed the property, 
he erased the machinery from his inventory and levy. The act 
which ipso facto discharged his lien upon it as personal property 
was done before suit. The conversion which gave the right to the 
action of trover arose entirely from the letter of June 30th. It 
was what Lord Justice Bramhall describes as a conversion accord- 
ing to law as distinguished from a conversion in fact—a mere tech- 
nical conversion; and there is a broad distinction between conver- 
sion which will uphold the action of trover, and conversion which 
will justify damages to the value of the property in dispute—a 
distinction fully recognized in Hiort v. L. & N. W. Ry. Co. supra. 
In commenting on conversion as a cause of action, as distinguished 
from conversion in its effect on the measure of damages, Lord Jus- 
tice Thesiger observed: ‘‘It is said that there is some magic in the 
term ‘conversion,’ and the arguments for the plaintiffs may be put 
thus: The unauthorized delivery constituted conversion; the plain- 
tiffs have never received their goods; consequently the damage 
which they are entitled to recover in respect of that conversion, is 
the full value of the goods. That argument is not sound. No 
doubt the action of trover has been surrounded by technicalities, 
which may have in some instances worked injustice. I think, 
however, cf late the tendency of the courts has been to treat this 
action with more common sense than it had been previously treated. 
Just as in other actions of tort it is held that a person to whom a 
wrong has been done can only recover the damages which flow 
from the wrong; so in action of trover it is the tendency of the 
courts to apply the same rule.’’ In that case there was a conver- 
sion by an unanthorized delivery of property. but it appearing that 
the plaintiffs had sustained no damages. beyond the temporary 
deprivation of their control over the goods, the court awarded only 
nominal damages. 

If the plaintiffs were misled by the letter of June 30th, and 
induced to bring trover instead of resorting to other means to 
recover the property, the defendant may be estopped from denying 
that the action was properly brought, but the estoppel works no 
further. In Phillipsburg Bank v. Pulmer, 31 N. J. L. (2 Vr.) 53, the 
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garnishee in the attachment had admitted that he owed the defend- 
ant in attachment a large sum, on the faith of which the attach- 
ment was taken out and a scire facias issued. This court held 
that the garnishee’s admission did not estop him in the trial on the 
scire facias from proving that he was not indebted to the defend- 
ant when the attachment was issued. The court said: *‘The sole 
injury complained of was the liability to costs in consequence of 
the verdict. If the estoppel could be so used as merely to charge 
the defendant with costs, or if it was sought to be applied merely 
to prevent the plaintiff from being turned around to another form 
of action, it would be a legitimate use of it; but so to apply it as 
to charge the defendant with the payment of a large sum of money 
which he does not owe, which if the principle be correct might as 
well be twenty thousand as two thousand dollars, to save the plain- 
tiff a few dollars costs, is to make the means of working and not 
preventing a serious injury.” 

Any misapprehension as to the nature of the defendant’s claim 
of right in the property occasioned by the letter of June 30th, was 
removed by the letter of July 9th, and the reparation proffered 
was adequate to compensate the plaintiff for any loss arising from 
adopting a form of action which, if prosecuted successfully, would 
result in no substantial benefit. In the interval between the two 


letters it does not appear that the property had in any way dete- 
riorated; nor is there any ground to suspect that in these proceed- 
ings the defendant did not act in entire good faith. Following 
common law precedents the defendant might have obtained relief 
by application to the court; and as the case appeared at the trial 
the verdict should only have been for nominal damages. The rule 
to show cause is made absolute. 





FRANK P. MIDDLETON ET AL. v. JOSIAH STEWARD ET AL. 

(Court of Errors and Appeals of New Jersey. November Term, 1890.) 

Will of Married Woman—FEstate by the the wife at her death cannot be devised by 
Ourtesy—COonsent by Husband.—The right of _ her will, made by the consent of the hus- 
the husband to a life estate in the lands of _ band in writing. 

John F. Harned, Hsq., for the appellants. 

Thos. EH. French, Hsq., for the respondents. 

The opinion of the court was delivered by VAN SyoKEL, J.: The 
bill in this case was filed to enjoin attachment proceedings against 
the husband’s estate by the curtesy in lands of which the wife 
died seized. The only question to be decided is, whether a married 
woman can by will with her husband’s consent dispose of his right 
of curtesy in her lands at her death? Since the married woman’s 
act there is no estate by curtesy initiate, but at her death, issue 
having been born, estate by the curtesy devolved on the husband, 
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Colgan v. Pellend, 48 N. J. L. (19 Vr.) 32. At common law a 
married woman was incapable of devising lands. Her capacity to 
make such devise is now regulated by statute, which precludes 
her from disposing by will of any interest or estate in real property. 
to which her husband would be entitled by law at her death. The 
tight of the husband to a life estate at the wife’s death became 
vested and could not be divested in any mode that would not be 
efficacious to pass a fee simple. If the fee had been in the hus- 
band, I think no one would suppose that a devise by the wife with 
the husband’s assent under seal would pass the title to her devisee. 
The doctrine of estoppel cannot be invoked to override our statute 
concerning wills. That statute prescribes the mode in which a will 
shall be executed to pass real estate. The propositien in this case 
is to pass the estate of the husband by a will not executed in any 
form by himself but by the will of a third person. A devise can 
operate only upon the estate of the devisor. No form of consent 
cap make it effective to dispose of the estate of another. A devise 
takes effect only on the death of devisor, but here the effect is to 
convey the real estate of A by the will of B, and to make it 
operative in the lifetime of A. 

Admitting the devise of the wife to be effective we must concede 
that a devise by a third person with like assent of the husband 
would be of equal force. , 

Such a mode of passing title to lands will find no support in any 
adjudicated case under the common law. No case has been found 
in which it is even suggested. It is equally devoid of any statu- 
tory authority to uphold it. 

The case of Beals v. Storm, 26 N. J. Kq. (11 C. E. Gr.) 372, re- 
lied upon in the court below, is without support. At the time that 
opinion was rendered the effect of such a testamentary disposition 
of real estate was not involved in the cause. 

The case of Silsby v. Bullock, cited by the Chancellor from 10 
Allen 94, rests upon express legislation. The Massachusetts stat- 
ute provides that the will of a married woman devising her separate 
real estate shall not operate to impair or destroy her husband’s 
right as tenant by the curtesy without his written assent. The 
Massachusetts court held that with the husband’s assent the wife 
had an unrestricted right to dispose of her lands as if she were a 
Jeme sole. Our statute expressly provides ‘‘that such interest or 
estate shall remain and vest in the husband in the same manner as 
if such will had not been made.”’ 

The estate of the husband must, therefore, be regarded as unim- 
paired until he executes a conveyance which at common law will 
be effective to pass his title. His joining with the wife in her life- 
time in a deed would bar his estate, for in that case the wife would 
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not die seized. 


But a mere consent to a will was not competent to 


divest the estate of the husband or to enlarge the estate of the wife. 
The decree below should be reversed. 





MORRIS HOPPAUGH ET AL. ». ‘'HOMAS McGRATH. 
(New Jersey Supreme Court, November Term, 1890.) 


Contract Damages—Guarantee— Verdict 
in another suit as evidence-—The plaintiffs 
contracted with D to erect a building accord- 
ing to plans and specifications prepared by 
an architect, and to provide all the materi- 
als therefor. They sub-contracted with the 
defendant for the mason’s work and materi- 
als. D sued the plaintiffs on their contract 
to recover damages for defective work and 
materials, including defects in the mason 
work. Plaintiffs gave defendant notice in 
writing of the pendency and object of D’s 
suit, and requested him to come in and help 
defend. The defendant did not unite in the 
defense of D’s suit and plaintiffs defended 
alone. At the trial, by direction of the 
court, the jury by their verdict specified 
how much of the damages awarded was for 
defects in the mason work and how much 
for the other work. D entered his judg- 
ment for the gross amount of damages 
awarded him, ignoring the special findings 
of the jury apportioning the damages. The 
plaintiffs have not paid D’s judgment. 

In an action by the plaintiffs against the 
defendant on his sub-contract—Held, 

1. That the verdict was competent evi- 


On rule to show cause. 


dence of the special finding of the jury of 
the amount of damages awarded against the 
plaintiffs for defects in the mason work. 

2. That the plaintiffs might maintain this 
suit and have damages awarded to them for 
damages recovered of them for defects in 
the mason’s work in D’s suit without pay- 
ing the judgment D recovered against them. 

3. That the defendant having notice of 
D’s suit, was concluded by the record in that 
suit with respect to the fact that the mason 
work was not done in compliance with the 
plans and specifications, and that in conse- 
quence thereof the damages as found by the 
jury accrued therefrom, and as to all matters 
of defense aguinst the demands of D that 
might have been presented in that suit. 
But, 

4. That the defendant might insist and 
prove that his contract with the plaintiffs 
did not in that respect embrace the liability 
the plaintiffs incurred under their contract 
with D, and that the defective workmanship 
or materials used in the mason’s work were 
occasioned by the plaintiffs’ own acts or 
were consented to by them. 


Hoppaugh & Wilson made a contract in writing with George M. 
Douglas to construct and erect for him a dwelling house and stable 
according to plans and specifications prepared by an architect. 
Hoppaugh & Wilson sub-contracted with McGrath to do the mason 
work and provide the materials for the same. After the buildings 
were erected Douglas sued Hoppaugh & Wilson to recover dam- 
ages for defective workmanship and materials. The defendants in 
that suit gave McGrath written notice of its pendency and its 
object and called upon him to come in and help defend it. Me- 
Grath did not comply with this notice and the suit was defended 
by Hoppaugh & Wilson. At the request of the defendants’ attor- 
neys the court directed the jury that in case they reached the con- 
clusion that the plaintiff made out a cause of action for damages 
relating to the carpenter’s work, and also to the mason work, they 
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should designate by their verdict how much was given for defects 
in the carpenter work and how much for the mason work. In com- 
pliance with this instruction the jury returned a verdict certifying 
that they find for the plaintiff and assess his damages against the 
defendants at the sum of twenty-three hundred and fifty-one dol- 
lars and fifteen cents, for 
BE CE cdcasrersadmnes er epnnce cose amen me ee ee oe $1,367 60 
Carpenter work 233 55 
Damages, mason work 600 00 
Damages, carpenter work 150 00 
$2,351 15 

The plaintiff entered his judgment generally for the gross sum of 
the damages, ignoring the special finding contained in the verdict. 
The judgment has not been paid. 

On the facts above stated Hoppaugh & Wilson brought suit 
against McGrath. In their declarations the plaintiffs in the second 
count declared specially, setting out the facts above stated, and 
claiming to recover of the defendant the damages recovered of them 
in the Douglas suit. At the trial the judge directed a verdict for 
the plaintiffs for that sum and interest and granted a rule to show 
cause for a new trial. 

Argued before the Chief Justice and Justices Depue and Seud- 
der. 

Mr. Joseph Coult for defendant. 

Mr. Frank E. Bradner for plaintiffs. 

The opinion of the court was delivered by 

DepvuE, J.: This is an action for damages for the breach of a 
contract. It is trne that the damages arising from defects in the 
mason work resulted in the first instance to Douglas, but neverthe- 
less, they were damages that accrued as a natural consequence of 
the breach of the defendant’s contract. On the theory that the de- 
fendant’s contract was identical in its scope and legal effect with 
the plaintiffs’ contract with Douglas with respect to the mason 
work, the loss sustained by the plaintiffs in the damages they 
might be compelled to pay Douglas for defects in this work were 
damages that resulted directly to the plaintiffs as a natural conse- 
quence of the defendant’s failure to perform his contract. Nor 
are the plaintiffs concluded from recovering consequential damages 
of this character by the fact that the Douglas judgment has not 
been paid. Randall v. Raper, E. B. & E. 82, is a precedent illus- 
trating the principle applicable to this class of cases. The action 
in that case was upon a warranty on the sale of seed barley. The 
declaration alleged as special damage that the plaintiff, relying on 
the warranty, had sold the seed with a similar warranty to third 
persons, who had sown it and had obtained a crop inferior to that 
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which would have been produced by seed barley of the quality 
warranted, and so incurred damages which the plaintiff was liable 
to make good. The proof at the trial was that the loss to parties 
who had purchased from the plaintiff by reason of the difference 
in their crops was in all £261 7s 6d. These purchasers had made 
claims upon the plaintiff for compensation, and the plaintiff had 
agreed to satisfy them; but no amount had been fixed, nor had 
any sum been paid. A verdict for £261 7s 6d was sustained. Lord 
Campbell said: ‘*‘ The defendant contends, in the first place, that 
even if the plaintiff had actually paid to the sub-vendees the 
amount of damage suffered by them, the money so paid could not 
have been recovered in this action. But I am clearly of opinion 
that in that case the plaintiffs, being compelled to pay these 
damages to the sub-vendees for a breach of a warranty similar to 
that given by the defendant to the plaintiffs, would have been en- 
titled to recover such damages as special damage in this action. 
It was probably a natural, even a necessary consequence * * * 
necessarily resulting from the contract, as to the quality of the 
seed not being performed. But it is contended, secondly, that even 
if the damages could be recovered in the event of actual payment, 
they cannot be recovered upon a mere liability. I think we cannot 
lay down the rule that a mere liability cannot be a foundation of 
damages ; if it can the amount may be estimated by a jury. The 
demand is madeand it is a just one; and though it is not yet satis- 
fied, yet the jury may find to what extent the plaintiffs are damni- 
fied by their having become liable to it.”’ Crompton, J., said: 
‘‘Taking the narrowest rule as to the probable and necessary con- 
sequences of a breach of contract, these damages fall within it. It 
is said, however, that the plaintiffs have here only incurred a lia- 
bility and have made no payment. But I entirely deny that pay- 
ment is necessary to entitle a party to recover. Liability alone is 
sufficient. * * * It is quite clear that in this case the liability 
of the plaintiffs to pay their sub-vendees would be a proper item 
in estimating damages. In an action for a breach of contract vou 
can recover only once, and the action accrues at the moment when 
the breach occurs. A liability to payment which has been incurred 
by a plaintiff in consequence of the breach of a defendant’s con- 
tract may well form a part of the damages, though it may be diffi- 
cult to estimate them.’’ Mr. Mayne tersely states the rule in these 
words: ‘‘ When the wrong complained of has involved the plain- 
tiff in a legal liability to pay money to a third party, the amount 
of this liability may be included in the damages though not yet 
paid by the plaintiff,’ Mayne on Dam. 65. The observations on 
Randall v. Raper by Baron Martin in Josling v. Irving, 6 H. & N. 
512-517, and of Mr. Justice Willes in Borries v. Hutchinson, 18 C, 
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B., N. 8., 445-464, express the legal principle on which this rule is 
founded. The damages the plaintiffs might be compelled to pay 
Douglas are, to adopt the language of Baron Martin, ‘‘an expense 
which they incurred by the defendant's default.”’ 

The distinction is between a contract to indemnify and save 
harmless from damages, and a contract to do some act for which 
the plaintiff is primarily liable as to pay money for which the 
plaintiff is bound, or to do work for a third person which the 
plaintiff has contracted to do. This distinction is clearly stated 
by Mr. Justice Dixon in Sparkman v. Gove, 44 N. J. L. (15 Vr.) 
252. The cases there cited are illustrations of the principle that a 
liability to pay, incurred in consequence of the defendant’s fail- 
ure to perform his contract, may be made a grgund of special 
damages although the plaintiff has not satisfied and discharged 
that liability. 

Actions on contracts of warranty of title stand on a different 
ground. There is no breach of such a contract until eviction or its 
equivalent—the recovery and payment of damages. In contracts 
of the character of that now under consideration the breach 
occurred immediately on the failure to perform the work as it was 
coptracted for, and there is a broad distinction between the circum- 
stances which will occasion a breach of contract and the measure 
of damages incurred. Under the circumstances of this case, 
Sparkman v. Gove is direct authority for the plaintiffs’ right to 
their action without payment of the Douglas judgment—the 
amount of the liability for the defective work complained of being 
liquidated in a suit to which the defendant was in effect made a 
party by notice. The embarrassment experienced and obviated in 
that case arising from the fact that the defendant might be sub- 
jected toa double recovery does not exist in this case. The de- 
fendant had no contract with Douglas and is under no legal liability 
to him directly. 

The declaration in the Douglas suit contained averments that the 
mason work as well as the other work embraced in his contract 
with these plaintiffs were improperly done, and claimed damages 
generally for snch breaches of contract. Though McGrath did not 
join in defending that suit he knew one of the grounds of complaint 
therein was the defect in the mason work. He had notice of the 
suit with the request that he should unite in defending it and ap- 
peared at the trial as a witness called by the defendant. After 
verdict a rule to show cause was obtained by the defendant’s coun- 
sel, which was discharged for the reason that McGrath refused to 
pay the expenses of prosecuting it. 

By the judgment in the Douglas case the plaintiffs’ liability to 
him was liquidated. The record of the recovery in that suit was 
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competent evidence, at least for the purpose of showing that Doug- 
las made a demand of them in respect to defects in the mason 
work, and that that demand was successfully prosecuted. The 
verdict was also competent evidence in this suit as special findings 
of issues included in the record submitted to the jury by the trial 
court. The plaintiff in that suit had no interest in these special 
findings. His claim for damages was against those defendants ex- 
clusively and he was under no obligation to set out these special 
findings in his judgment. He was at liberty to treat the damages 
awarded to him as an entirety as against the parties to whom alone 
he was able to look for these damages and to enter his judgment 
accordingly. The verdict was not offered to contradict or vary the 
judgment. It was offered to show the finding of the jury on an 
issue embraced in the general allegations in the pleadings. <A ver- 
dict may be given in evidence for the purpose of showing the 
opinion of the jury on certain points in issue, as for example, when 
the jury on a former trial have found matter of reputition or a par- 
ticular right, 2 Phillips on Ev. 127. In an action on an indemnity 
bond the postea is sufficient proof of an allegation that the plain- 
tiff was obliged to pay and did pay a certain sum as and for a 
damage recovered where in consequence of an arrangement between 
the parties no judgment was entered, Haverass v. Bradshaw, 9 
Price 359. In Kipp v. Brigham, 7 J. R. 168, the action was by a 
sheriff against sureties on a bond given to him as security for gaol 
liberties granted by him to a prisoner; it was held that the nisi 
prius record and verdict in a suit against him for an escape was 
competent evidence to prove the recovery and actual damages. In 
delivering the opinion of the court Chief Justice Kent said: ‘*The 
verdict is good evidence to prove the fact of the suit and verdict 
against the plaintiff for the escape in question, and it was so far 
proof of actual damage.’’ He added: ‘It is stated that the de- 
fendants had due notice of the suit against the plaintiff, and that 
they actively co-operated in defense of it. The verdict is, there- 
fore, to be considered in effect as a verdict against them, and I see 
no reason why it may not be considered as evidence of the amount 
of the debt or demand against the plaintiff. For this purpose it 
was admissible as much as it would have been to prove a set-off.”’ 
The material question is as to the effect of that record in this 
suit. The rule of law is entirely settled that where a party is sued 
for a cause of action for which he has remedy over against another 
person as and for his indemnity, whether such right of indemnifi- 
cation arises by implication of law or by contract, he may by giving 
notice of the suit to the person ultimately liable, and requesting 
him to defend, make the recovery in that case conclusive evidence 
of his liability and of the guantum of damages in a subsequent 
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suit for the indemnity, whether the latter appear and make the 
defense or not. ‘‘The purpose of giving notice,’’ as was said by 
Mr. Justice Buller, ‘Sis not to give a ground of action; but if a 
demand be made which the person indemnifying is bound to pay, 
and notice be given to him, and he refuses to defend the action, in 
consequence of which the person to be indemnified is obliged to 
pay the demand, that is equivalent to a judgment, and estops the 
other party from saying that the defendant in the first action was 
not bound to pay the money,”’’ Duffield v. Scott, 3 T. R. 374-377. 
The effect of notice is to let in the party who is bound to indem- 
nify, to defeud the suit against the defendant, and to preclude him 
from showing, when sued for such indemnity, that the plaintiff 
has no claim for the alleged loss, nor to the amount “alleged, 1 Suth- 
erland on Dam. 148; Sedg. on Dam. 391, (8327). In New Jersey 
Ins. Co. v. Meeker, 11 Vr. 18-23, there were two suits: the one 
against the grantee in an action of dower, the other by the grantee 
against the heirs of the grantor on his covenants of warranty, the 
verdicts in which were in exact opposition. Chief Justice Beasley 
in refusing to disturb the latter verdict said: ‘‘ It is clear that this 
contrariety in results is not the fault of the law, for if the plaintiff 
had given notice of the pendency of the former action to the par- 
ties in interest, the judgment in that case would have been binding 
upon them, and inconsistent conclusions with regard to the same 
state of facts would have been impossible.”’ 

The rule in question is most frequently applied where there is a 
contract of indemnity or warranty, or the relation between the 
parties is that of principal and surety, master and servant, princi- 
pal and agent and the like. But these instances do not mark the 
limits within which the doctrine is applicable. It has boen applied 
to contracts of re-insurance, N. Y. etc. Ins. Co. v. Protection Ins. 
Co., 1 Story 158; to municipal corporations mulcted in damages for 
non-repair of streets as against persons who were under contracts 
to repair, or upon whom the duty of reparation devolved, Rob- 
bins v. Chicago, 4 Wall. 657; Inhabitants. etc., v. Hyndshaw, 101 
Mass. 193; to cases in which a party is made responsible in dam- 
ages because of another’s negligence, Littleton v. Richardson, 34 
New Hamp. 179; and to suits between the contractor for work or 
services and his sub-contractor through whose default in executing 
the work or performing the services the former has been subjected 
toa suit for damages, Bayendale v. L. C. & D. Ry. Co., L. R. 10 
Exch. 35; Fisher v. The V. D. T. Asphalt Co., 1 C. P. Div. 511. 
In the last two cases the rule was conceded as to the damages which 
the original contractor was subjected to; the struggle was as to the 
liability of the sub-contractor for the costs and expenses of the 
unsuccessful defense in the original suit. The decisions on this 
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subject are collated in the text books above cited. The principle 
on which the doctrine rests is expressed by Mr. Justice Bell in 
Littleton v. Richardson (supra) as follows: ‘‘ When a person is 
responsible over to another, either by operation of law or by 
express contract, and he is duly notified of the pendency of the 
suit and requested to take upon himself the defense of it, he is no 
longer regarded as a stranger, because he has the right to appear 
and defend the action, and has the same means of controverting 
the claim as if he were the real and nominal party upon the record. 
In every such case, if due notice is given to such a person, the 
judgment, if obtained without fraud or collusion, will be conclusive 
against him whether he has appeared or not; for he is bound to 
take up the cause at that point, in exoneration cf the defendant,”’ 
Bigelow on Estoppel (5 Ed ) 133. 

On the introduction of the record of the judgment in the former 
suit, the estoppel wili extend no further than the issues that were 
capable of being litigated in that suit. To entitle the plaintiff to 
indemnification for the damages recovered against him in the 
former suit he- must show a contract with the defendant which in 
terms and legal effect embraces the entire cause of action for which 
the damages were awarded, and that question will be a matter of 
contestation in the suit. The defendant may show that the injury 
complained of was ovcasioned in whole or in part by the acts or 
conduct of the plaintiff himself, or any other matter which as 
between the plaintiff and himself would exonerate him from liabil- 
ity for the wrongful acts complained of in the first suit, for they 
are matters which were not within the scope of the litigation in the 
first suit, or pertinent to any issue involved therein. And in the 
event of the defendant succeeding on any one of these grounds, the 
record in the former suit would be evidence only that the plaintiff 
was subjected to a suit and to damages for the cause of action dis- 
closed in that record. 

The defendant in this action having had notice of the Douglas 
suit and of its object, and also an opportunity to review the pro- 
ceedings in that suit after verdict, will be concluded by that record 
with respect to the fact that the mason work was not performed in 
compliance with the plans and specifications, and in conformity 
with the contract of the plaintiff with Douglas, and also as to the 
fact that in consequence thereof the damages as found by the jury 
accrued therefrom, and as to all matters of defense against the 
demands of Douglas that might have been presented in that suit. 
But he was at liberty to insist and prove that his contract with the 
plaintiffs did not in that respect embrace the liability the plain- 
tiffs incurred under their contract with Douglas, or that the defec- 
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tive workmanship or materials used were occasioned by the plain- 
tiffs’ own acts or were consented to by them. 

The contract between the defendant and the plaintiffs was a 
verbal contract. The defendant made his estimate for the mason 
work, including the excavation for the cellars, after an inspection 
and examination of the specifications for the mason and carpenter 
work, before the plaintiffs made their contract with Douglas. The 
defendant testified that he did not contract for all the mason work 
called for in the specifications. He enumerated the omission of a 
bluestone course under each tier of beams, and a change in the 
description of the brick for the front, and that these changes were 
made by the consent of Douglas and the plaintiffs before any of 
the contracts were signed. The contention was that as between 
these parties the omission and change mentioned were justified by 
the defendant’s contract, although as between Douglas and the 
plaintiffs they would not be warranted by the terms of the plain- 
tiffs’ written contract with him. The defendant’s counsel also 
offered to prove that in the original action damages were awarded 
arising from the settling of the stable by reason of an insecure 
foundation, due to the character of the soil, and contended that 
the sub-contractor was not under an obligation co-extensive in that 
respect with the obligation of the plaintiffs as contractors for erect- 
ing the building. The evidence touching that subject is the 
defendant’s testimony, as follows: ‘* Before I started to build the 
stable Mr. Douglas and Mr. Harwood and all of us found out that 
we couldn’t build the stable on a firm foundation, because the east 
end of it ran on to that old gully where the brook runs into the 
Kearney property; for me to make an estimate for each step down 
until we came to the foundation that we would think sufficient, 
and that they would pay for all extra work under three feet that 
we would have to go down fora foundation. It was an extra bill 
for the extra building of a foundation, because we had to go down 
four feet, and then two feet more, and then a step of two feet more, 
until we went down fifteen feet.’’ The defendant testified that the 
bill for the extra work to the foundation of the stable was made 
out against Douglas and collected of him by suit. The plaintiffs 
had nothing to do with this contract. On this testimony the offer 
of the defendant’s counsel was overruled, on the ground that if 
Douglas made any claim for the insecure foundation, that claim 
should have been litigated, and the facts given in evidence in his 
suit as a defense to such a claim. 

The evidence touching these matters was meagre and unsatis- 
factory, but we think enough appears to justify a new trial in order 
that the case may be fully presented on the merits. As the case 
appears at this time it does not call for a consideration of the ques- 
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tion whether the obligation of a contractor who has contracted to 
erect a building for defects in the foundation is or is not more ex- 
tensive than that of the sub-contractor who contracts with him for 
the mason work and foundation walls, including the cellar excava- 
tions, on the basis of the specifications for such work, and with 
knowledge of the size and character of the buildings to be erected. 


MARSHALL STONE v. ALONZO STITES. 
(Camden Circuit Court, November 29, 1890.) 

Domestic and Foreign Attachment— _  davit of such creditor, in good faith under 
Non-resident and Absconding Debtors.—If a such belief, will not be set aside upon proof 
debtor’s conduct is such as to lead his credi- that the defendant had not left this state 
tor to the honest belief that he has ab- but had a legal residence here at the time 
sconded, an attachment issued upon the affi- of the issuance of such writ. 

On rule to show cause why an attachment should not be set aside. 

Mr. Belden for the rule. 

Mr. Drake contra. ’ 

GARRISON, J.: The affidavit upon which this writ was issued 
states that the defendant absconds from his creditors and is not, to 
the plaintiff's knowledge or belief, resident in this state, and that 
he owes, etc., in the ordinary form. The testimony taken under 
this rule shows that at the time of the making of this affidavit and 
of the issuance of the writ thereon the defendant had, in the city 
of Camden, a residence where legal service of process might have 
been made, and also that he himself was not absent from the state. 

The distinction between non-resident and absconding debtors un- 
der our Attachment act is radical. In the former case the test is 
whether the defendant has within this state a residence or usual 
place of abode where service of legal process, binding upon him, 
can be made. In the latter the test is whether the defendant 
eludes his creditors under circumstances evincing to them that his 
conduct has that object in view. It will be noticed that the essence 
of jurisdiction in this latter class of cases is not residence, which 
is a matter of fact, but conduct capable of influencing the mind 
and of inducing a belief; hence, as the defendant’s conduct is 
solely within his own control, he is held responsible for an honest 
belief respecting it created in the mind of his creditor, provided 
such belief is fairly deducible from the behavior of the defendant 
himself. 

The question, therefore, upon motions to set aside such process, 
is, was the debtor’s conduct such as to induce his creditor honestly 
to believe that he had absconded, and did the creditor under this 
belief thus engendered, in good faith, make the affidavit and cause 
the issuance of the writ ? 

In the present case the defendant, who was a bricklayer, was 
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working upon an important job of work in the city of Camden, 
having under him a number of workmen. He also ran a cigar 
store. His residence was in another part of the city where he had 
a wife and four children. He had also two brothers, who, like 
himself, were bricklayers and usually worked with him. On 
Thursday evening, the 9th of October, be absented himself from 
the city without informing his wife or brothers and without notify- 
ing either his employers or those who worked under him. The 
plaintiff, who was his creditor and in pursuit of his claim, called 
at the cigar store and found it closed and locked and then called at 
the residence and there learned from one of the defendant’s broth- 
ers the facts above stated. Considerable conversation took place 
between the brother and the plaintiff both npon this otcasion and 
for the two following days, which resulted in their each making an 
affidavit containing the allegation that the defendant had abscond- 
ed. On Saturday, the 11th, the brother notified the plaintiff that 
he, the brother, could not pursue his claim by attachment as the 
note upon which it was founded was not yet due. Thereupon,:and 
on Monday the 13th, the plaintiff filed his affidavit, the one in 
question, and the writ issued, the brother going with the sheriff to 
point out the effects which belonged to the defendant. 

The state of affairs thus presented to the mind of the plaintiff 
amply warranted the belief that the debtor was eluding his credi- 
tors by absence. 

In explanation of his conduct the defendant himself comes upon 
the stand and states that upon the Thursday in question he, after 
working hours, was at various places in the city of Camden until 
near midnight, at which time he boarded, without a ticket, a train 
on the main line to New York at a small flag station on the outer 
limits of the city of Camden; that he left the train that night, or 
early the next morning, at Burlington; that he then crossed the 
river Delaware to Bristol, at which point, on Friday morning, he 
took a train to Newark, and that after vacillating between Newark 
and Jersey City for a.few days, finally went to work at a place 
called Union Hill in Hudson county. He also says that he in- 
formed no one of his intention to leave this end of the state and 
that he did not, during the time in question, write to or communi- 
cate with wife, family, creditors, employers or employes. Indeed, 
when on the stand three weeks later he did not know whether his 
family were residing in Camden, or whether they were at Victoria 
or at Westville, small places in an adjoining county. 

In this state of the proofs 1 have no difficulty in reaching the 
conclusion that the defendant's conduct, in so far as it was known 
to the plaintiff at the time he made the affidavit, was such as to 
induce an honest belief that he was absconding and that if the 
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further facts now sworn to by the defendant himself bad been 
known to his creditor at that time they would only have strength- 
ened such belief. If any one circumstance is calculated to awaken 
in a creditor’s mind a belief that his debtor is absconding, it is his 
leaving home and business cl:ndestinely and at midnight by way 
of an out of town railroad station. The rule to set aside will be 
dismissed with costs. 

Since the decision of this rule I have come across a somewhat 
similar case occurring in another circuit, to which I direct counsel’s 
attention, Lesage v. Schmidd, 10 N. J. L. J. 10. 





THEO. J. WEEKS, PROS., v. THE SHERIFF OF BURLINGTON COUNTY. 


Bastardy—The Justice of the Peace to Try. Justice of the Peace constitues the only tri- 
—l. By virtue of P. L. 1889, p. 347, one _ bunal for the trial of bastardy cases. 


On habeas corpus. 

Mr. J. J. Crandall for prosecutor. 

Mr. M. L. Sooy for township. 

GARRISON, J.: This writ of habeas corpus (the production of the 
body being waived) brings before me the commitment bv which 
the defendant is in custody of the sheriff of Burlington county. 

The commitment recites that the defendant has been adjudged 
by the two justices whose names are subscribed to be the father of 
a certain bastard child, and after certain other matters adjudged 
by them, orders the keeper of the common jail to receive the said 
putative father into custody, and him safely keep, etc., and is 
signed by N. A. Vansant and Maja B. Mathis, justices of the 
peace. 

From the mere inspection of the document it is evident that it 
purports to be a mandate from a tribunal consisting of two justices 
of the peace. The defendant challenges jurisdiction upon the 
ground that there is no such tribunal extant by law for the trial of 
bastardy cases. This contention rests upon an act of the legisla- 
ture passed in 1889, the full text of which I have cited below. 

The question, therefore, is upon the construction of the several 
acts concerning bastardy by section 7 of ‘‘An act for the mainte- 
nance of bastard children.’? Revision page 7, section —, it is 
enacted that ‘‘upon the person (so) charged with being the father 
of such bastard, etc., being brought before the justice who issued 
the warrant for his apprehension, and the said justice shall imme- 
diately call to his aid another justice of the same county, and the 
said two justices shall proceed and adjudge,”’ etc. 

By a supplement to the above-mentioned act approved May 6, 
1889, P. L. 1889, page 347, it is enacted : 

‘‘That where any person shall be arrested under the provisions 
of said act it shall no longer be necessary for the justice to call to 
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his aid another justice; but one justice of the peace shall be au- 
thorized and empowered to do each and every act now required to 
be done under said act and before two justices of the peace and 
shall receive the same fees as now are allowed by law to one justice. 

‘*Sec. 2. That all acts and parts of acts inconsistent herewith 
are hereby repealed.’’ 

The plain effect of this latter enactment is to constitute a tribunal 
for the trial of bastardy cases which shall consist of one justice of 
the peace. 

The only act inconsistent therewith is the act which established 
for such trials a court of two justices. To give the repealer any 
effect it must make the early law give way to the later one. More- 
over, the only feature in the earlier law which conflicts with the 
later one is that wherein it declared to be necessary for the justice 
who causes the arrest to call to his aid another justice, a require- 
ment which by the act of 1889 is expressly repealed. 

The two acts can both stand only by reading into the earlier one 
whenever two justices are spoken of the words, ‘‘ the justice of the 
peace.’ In this view of the recent legislation there is no longer 
such a tribunal as that by which the defendant was committed. If 
the force of this construction is supposed to be broken because the 
language of the legislature in the late statute is only permissive in 
form, another rule of law becomes operative, viz. : 

That the language used to confer power upon public officials 
whenever individual rights call for it, though permissive in form, 
is in law mandatory, Rex & Regina v. Barlow, 2 Salk. 609; U. 8. 
v. Rock Island, 71 U. S. 485; Minor v. The Bank, 26 U. 8. 46, 
note; Reed v. Bambridge, 1 South. —; Seeple v. Elizabeth, 3 Dal. 
407; State v. Newark, 4 Dutch. 491, and cases there cited. 

In this view of the law the legislature by relieving the justice 
who caused the arrest from the necessity of constituting a court of 
two justices to try the case, placed it beyond his power to do so, 
and in anthorizing him to act alone substituted a court thus con- 
stituted for the one previously empowered to act. 

The defendant not having been committed by any court having 
jurisdiction in the premises must be released from custody. 





DOTY »v. BAIER. 
~“ (Essex Circuit Court.) 
Landlord and Tenant—Improvement of Property—Interference 
with the Enjoyment by the Tenant of the Premises. 

In trespass. 

The plaintiff in this action rented a store from the defendant's 
grantor and carried on a millinery business init. The defendant 
made a contract with one Schureman to excavate the cellar of the 
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building. Schureman was an independent contractor employing . 
his own servants. Through the negligence of the workmen the 
cellar wall fell in and the plaintiff's stock of goods was injured. 
These facts appeared in the plaintiff's case. The defendant’s 
counsel moved that the plaintiff be non-suited. 

DepuE, J.: In my judgment the case rests on the third count of 
the declaration, and in the view I take of the obligations of parties 
in cases of this sort, this is a pure question of the assessment of 
damages. 

A tenant who takes premises under his landlord by virtue of the 
demise itself becomes seized of an estate, and incident to that 
estate 1s the right to the quiet occupation of the demised premises ; 
and although the landlord may have right of access to the cellar, 
as this landlord undoubtedly had, because it wasn’t rented, as he 
had access also to other parts of the premises for the purpose of 
improvement, yet if in executing the work, however carefully it 
may be done, he interferes with the enjoyment by the tenant of the 
premises, he commits what is regarded in law as an eviction, and 
one that would be followed by an assessment of damages. 

[It would be a monstrous idea to say that a landlord renting one 
story couldn’t improve the rest of the building; it would be 
equally monstrous to contend that if he did, and if through inad- 
vertance or through carelessness in those he employs, an injury is 
done to the tenant, the tenant should bear the consequences of that 
injury himself. 

Now, in my view of the case, that would express the obligation 
of this landlord. 

Mr. Fort for the defense said: There is only one question as to 
whether Mr. Baier was liable under the decisions; whether this 
was not an independent contract on which Mr. Schureman was 
liable. 

THE Court: The liability is independent of any contract. In 
this case the landlord is under an obligation, and that obligation is 
to maintain the premises in their integrity ; and there appears to 
be evidence in this case that this work was done by direction of 
Mr. Baier. That is all that is necessary. 


SATTERTHWAITE v. SATTERTHWAITE. 
(In Chancery of New Jersey.) 
Equity Practice—Partition—Reference to Master—Election by 
Infants. 

The pleadings in the case show that the premises in question 
were devised to a trustee to sell and invest the proceeds, paying 
the income to a life tenant and the principal on her death, to the 
complainants and the other parties to the cause. Instead of selling 
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the land the trustee erected improvements that greatly increased 
its value. The complainants, who are infants, prayed to be allowed 
to take their share of the land in specie instead of having it sold, 
and for a partition. 

The complainant’s counsel asked the Chancellor to make a refer- 
ence to master to consider and report whether such an election 
would be to the advantage of the infants, and stated that in an 
English case, the reference to which had been mislaid, such a 
course had been taken. 

THE CHANCELLOR: It will not be necessary to present to court 
any authorities for the course of practice suggested. It is so 
entirely consonant with equitable principles and with the practice 
in other similar matters, that I have no hesitation in ogdering such 
a reference. 





MISCELLANY. 


ATTORNEYS’ QUESTIONS—NEW 
JERSEY SUPREME COURT. 


NOVEMBER TERM, 1890. 

1. What is a contract; into what classes 
are they usually divided; define each class, 
and state what contracts are affected by the 
statute of frauds; and what must be proved 
by way of consideration by a party to an ac- 
tion seeking to avail himself of the benefit 
of a contract ? 

2. What is a bailment; how many kinds; 
define them, and state the degree of liability 
attaching to the bailee in each? 

3. What is recoupment? What is set-off? 
What is the difference between them? How 
and when are they available as defenses in 
New Jersey? 

4. What is thecircuit record? What the 
postea? The object of each, and how is 
judgment entered on the latter? 

5. What is the statute of limitations? 
Upon what causes of action does it operate, 
and what is the limitation in each? 

6. Name the courts in New Jersey. De- 
fine their several jurisdictions, and state 
which are statutory and which constitu- 
tional. 

7. Name the courts in England as given 
by Blackstone, and define their jurisdic- 
tions. 


8. What is a corporation? How formed 
under our general corporation act, and for 
what purposes ; and give the powers incident 
to every such corporation? How are cor- 
porations dissolved ? 

9. What are the rules for the construction 
of statutes? 

10. In what cases is the legislature of New 
Jersey prohibited from passing private, local 
or special laws ? 

11, What is an estoppel? 
kinds? Define them ? 

12. When and how may the writ of capias. 
ad respondendum be sued out in New Jer- 
sey? Give the practice subsequent to the 
arrest of the defendant. 

13. When may a cause be referred by a 
trial judge? Who may dissent thereto? 
How and when should the same be entered ? 
What is the practice subsequent to the en- 
tering of the rule for reference, and what is 
the force and effect of the report of the 
referee ? 

14, What is a will? How many kinds? 
Who may make? How executed in New 
Jersey, and how and when proved in New 
Jersey ? 

15. What are the essentials of a good 
particular custom ? 

16. What isasale? What isa warranty? 


How many 
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What warranty is implied in the sale of 
chattel and what not? 

17. What is the routine procedure in an 
undefended suit for the foreclosure of a 
mortgage when there are both resident and 
non-resident infant defendants, as well as 
other defendants holding subsequent encum- 
brances ? 

18. What is a writ of attachment? How 
is it procured and how executed? From 
what time does it bind the property of the 
defendant, and when and by whom may such 
property be sold? State briefly the prac- 
tice— 

(a) in case the defendant does not appear. 

(6) in case he does appear. 

19. How, by the statutes of New Jersey, 
is the personal estate of a person dying in- 
testate to be distributed ? 

20. When and how may an administrator 
procure the sale of his intestate’s lands? 

21. State fully all proceedings necessary 
to dispossess a tenant tor default in payment 
of rent. What must be proven and how? 
When and how may the tenant have the 
proceedings reviewed? What is distress? 
How does landlord proceed in that case? 

22. What isequity? For what are courts 
of equity established? What are the pro- 
ceedings in a suit in Chancery? -What are 
the formal parts of a bill in Chancery? 
What is a bill of interpleader ? 

23. Can a general agent, acting in excess 
of his authority, bind his principal? Cana 
special agent ? 

24. What is a mechanic’s lien? When 
must it be filed? What proceedings are 
necessary to enforce it? What is the effect 
of filing contract ? 


Norr.—Considerations of time and length 
of the paper induced the examiners to an- 
nounce that they would not require answers 
to the questions numbered 7, 15, 21 and 24. 





BOOK NOTICES. 


THE AMERICAN STATE Reports, contain- 
ing the cases of general value and author- 
ity, subsequent to those contained in the 
“American Decisions” and the “American 
Reports,” decided in the courts of last 
resort of the several states. Selected by 
A. C. Freeman, and the associate editors 
of the “American Decisions.” Vol. XIV, 


1890. Bancroft-Whitney Company, San 
Francisco. 


This volume contains cases selected from 
the opinions delivered by the courts of 
Arkansas, Connecticut, Georgia, lowa, Mary- 
land, Massachusetts, Michigan, Mississippi, 
Missouri, New Jersey, North Carolina, Penn- 
sylvania and South Carolina. 

The New Jersey cases selected are re- 
reported from 50 N. J. L. and 45 N. J. Eq., 
and together with notes annexed to the re- 
ports cover more than one hundred pages of 
this volume. 

The New Jersey cases reported and the 
subject matter involved in each case and 
discussed in the notes appended to each 
opinion are as follows: Chism v. Schepper, 
construction of contract ; Steelman v. Vick- 
ers, existence of a public corporation, how 
called in question; Hawk v. Lepple, replev- 
in from officer of goods seized under process ; 
Gleen v. Eddy, service of process upon a 
legal holiday; Dale v. Lee, bailments; 
Percy v. Powers, witness: Smith v. Irwin, 
infant employés, contributory negligence; 
Edmunds v. Rose, sureties upon a married 
woman’s note; Waddington v. Buzby, wills, 
testamentary capacity, undue influence , Ar- 
nold v. Hageman, rescission of contracts, 
fraud ; Richards y. Collins, custody of chil- 
dren; Hagerman v. Buchanan, voluntary 
conveyances ; George v. Braddock, charita- 
ble uses; Dayton v. Adkisson, conflict of 
laws, and Sites v. Eldridge, partition, infant 
children. 

Volume XV, contains cases selected from 
the reports of California, Illinois, Massa- 
chusetts, Michigan, New York, Ohio, 
Pennsylvania, Texas and Vermont. Com- 
mentaries on the laws of England by Sir 
William Blackstone, Kt., ete., from the 
author’s eighth edition, 1778, edited for 
American lawyers by William G. Ham- 
mond, with copious notes, and references 
to all comments on the text in the Amer- 
ican Reports, 1787-1890, in four volumes. 
Rancroft-Whitney Company, Law Pub- 
lishers and Law Booksellers, 1890. 


This work appears in what is known by 
the profession generally as the Practitioners’ 
Series, and is edited by Prof. William G, 
Hammond, Dean of the St.Louis Law School. 
An entire volume is devoted to each book 
and in this form it will find especial favor 
with all law students who can readily carry 
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it with them whenever they wish to carry a 
small volume. The type is clear and the 
paper and binding are good. The notes added 
by Prof. Hammond are printed at the end 
of each chapter and appear in the same type 
in which the body of the text has been 
printed. These commentaries on the text 
have been prepared with great care and will 
prove very valuable to the student, lawyer 
and judge. The work isa splendid addition 
to our legal literature and it will undoubt- 
edly receive a hearty welcome from the 
American Bar. 
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